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HEALTH LAW FORUM

Reconciling Patient Choice with
Physician Conscience

by Casey Frank

The gentle mind by gentle deeds
is known.
Edmund Spenser!

he medical profession deals with

ultimate issues of life and death.

Of necessity, courts intervene in

these matters to preserve life,
protect the innocent and vulnerable, pre-
vent suicide, and uphold the integrity of
the medical profession.2 While courts em-
phasize physicians’ duty to treat their pa-
tients, in some situations physicians have
aright to object to a request for treatment?
when patients make therapeutic choices
that their physicians do not support for
moral or religious reasons.

These conscientious objections qualify
physicians’ duty of care toward their pa-
tients. This duty extends to the limits of
physicians’ abilities and corresponds to pa-
tients’ informed consent,* but begins only
after the physician-patient relationship is
established.? Once established, deviation
from good medical practice can expose a
physician to professional discipline,® fi-
nancial liability,” or even criminal prose-
cution in extreme cases.? A conscience-
based objection that is not legally protect-
ed and results in harm to a patient also
may constitute a breach of the physician’s
duty to the patient and result in liability
to the provider. Thus, conscientious objec-
tions, like situations where patients act
against medical advice, are limited excep-
tions to the therapeutic alliance between
physicians and patients.® They are pro-
tected only when authorized by a specific
law, and only if they do not harm patients.

Column Ed.: Rhonda Teitelbaum of
Rothgerber, Appel, Powers & John-
son, Denver—(303) 623-9000

This article highlights the provider-pa-
tient relationship, where the provider is
either an individual or an institution.!?
Analogous conflicts also arise between
physicians and their employers, where
the relative rights of the parties must be
accommodated. Some relevant laws pro-
tect physicians both as physicians and as
employees.!! However, distinctive employ-
ment-law principles also affect those cas-
es, such as the reasonable accommoda-
tion of employees and the undue hard-
ship of employers. Those issues cannot be
adequately covered here.!?

Background

As an example to the above, if a patient
elects to have a first-trimester abortion,
federal law broadly protects a physician’s
refusal to perform it.1® In contrast, how-
ever, consider the pregnant patient who
requests an ultrasound with the intent to
abort a female fetus, or the deaf couple
that intends to abort a hearing child.* Al-
though the physician may decline to per-
form the abortion itself, the physician can-
not simply assert a conscience-based ob-
Jjection to performance of these tests be-
cause no law privileges the objection. If
harm to the patient were to result from the
failure to test, such as due to an undiag-
nosed pathology, liability for the physi-
cian may follow, unless referral and trans-
fer protocols are meticulously observed to
fulfill the patient’s needs.

The question whether a provider has a
right to object to treatment on moral or eth-
ical grounds is similar, in some respects,
to the situation where a patient requests
treatment that a physician cannot endorse
for medical reasons, and the patient acts
against medical advice.!® For example, a
patient may request, directly or through
a surrogate, that resuscitation efforts be
made in the event of cardiac arrest. A phy-
sician may validly refuse if treatment

would be so futile that no survivors have
been reported in similar situations.16 How-
ever, in contrast to a conflict between pro-
vider and patient over appropriate med-
ical treatment, in the case of a conscience-
based objection, physicians are request-
ing deference to their own needs, rather
than the patient’s, based on moral, ethi-
cal, or religious grounds. In both situa-
tions, to avoid liability, physicians must
avoid patient abandonment, a well-known
concept discussed at the end of this arti-
cle.

The likelihood of controversy in this area
has been increased by modern advances
in medicine that present novel treatment
choices about which there is no social con-
sensus.!” Although adult-human cloning
is a popular topic of discussion, it current-
ly offers few treatment choices.!® Further,
a ban on human cloning is in progress,?
so its part in this issue has yet to emerge.

Development of the issue of tissue trans-
plants between species, or xenotransplan-
tation, is more advanced. Baby Fae sur-
vived briefly with a baboon heart in 1984.
More recently, patients have received ba-
boon livers and marrow,° and implants
of pig cells to treat Parkinson’s and Hunt-
ington’s diseases have been reported.?!
Even if medical concerns about rejection
and viral contamination were satisfied,

This column is prepared by the Health
Law Section of the Colorado Bar Asso-
ciation. Lawyers representing clients in
the health care industry are encouraged
to submit articles to the column editor for
publication. This month’s article was
written by Casey Frank, an attorney in
Denver whose practice includes biomed-
ical ethics, (303) 333-8001; CaseyFrank@
aol.com.
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physicians who support animal rights
might morally object to the use of such in-
voluntary, nonhuman donors.Z Xenotrans-
plantation from pigs also might breach
Jewish or Islamic laws about using pork.
If promising treatments like these be-
come the norm, their usefulness could lim-
it moral objections, because a refusal to
use them would deprive patients of good
medical practice. Federal regulations cov-
ering this field have already been draft-
ed, without any reference to moral con-
cerns.z

Physician Authority and
Patient Autonomy

Historically, physician beneficence to-
ward patients was the controlling princi-
ple of medical practice. Not until 1980 did
the American Medical Association’s Prin-
ciples of Medical Ethics mention patients’
rights.24 Since that time, patient autono-
my has become the ascendant ethic.? Phy-
sician beneficence does not inherently con-
flict with patient autonomy. After all, phy-
sicians alone possess the information and
judgment that inform and empower pa-
tients to make wise treatment choices.
Physicians must adequately inform pa-
tients to facilitate meaningful informed
consent.? Accordingly, physician benefi-
cence actually serves patient autonomy.

Autonomy is most commonly expressed
as the right to refuse treatment.?® As a
New York court stated in 1914, “Every hu-
man being of adult years and sound mind
has a right to determine what shall be
done with his own body. . . " Autonomy
has expanded to encompass the right of
patient surrogates to refuse treatment, 3
but patient autonomy is not without limi-
tations. Indeed, while principles of pa-
tient autonomy afford a qualified right to
die,?! the U.S. Supreme Court has recent-
ly ruled that states can limit that right to
the avoidance of treatment; the U.S. Con-
stitution does not provide a right to affir-
mative assistance in dying.32

Further, patient autonomy does not ex-
tend to a right to demand treatment that
conflicts with a physician’s sound profes-
sional judgment. For example, in a closely
watched case, a patient’s daughter sued
Massachusetts General Hospital and its
staff for issuing a do-not-resuscitate order
for her comatose, terminally ill mother.
Although the plaintiff alleged no explicit
permission for the order was obtained,
the defendants contended that further
treatment would have been medically fu-
tile. The jury agreed and refused to find

the defendants negligent with respect to
the patient’s death.3?

As the right to patient autonomy in-
creases, a conscience-based right of physi-
cians to decline to treat serves to balance
authority between physicians and pa-
tients. While physicians cannot heedless-
ly impose their values on patients, nei-
ther can physicians be required to sacri-
fice their own moral integrity3+

“Physicians’ conscientious
objections are protected only
when authorized by a specific
law, and only if they do not
harm patients.”

Laws Supporting
Conscience

Accordingly, the right to receive med-
ical treatment based on good medical prac-
tice may be limited in certain circum-
stances by a physician’s right to exercise
a conscientious objection to treatment.
However, the physician’s objection must
be justified by reference to a specific law.
For example, after the right to abortion
was expanded in 1973 under Roe v. Wade,
a counterpoised law was passed to protect
federally funded institutions and their
staffs who refuse to conduct or facilitate
abortions or sterilizations.?¢ These objec-
tions are now protected in both public and
private institutions.

Similarly, to the extent physician-assist-
ed suicide is legal, as under the Oregon
Death with Dignity Act,? conscientious
objections to providing such assistance
would not be privileged unless specifical-
ly protected by statute.?® Federal law does
not provide such protection. The Supreme
Court’s recent decisions entrust these is-
sues to be resolved in the so-called “labo-
ratory of the states.”

All but four states have laws that pro-
vide some protection to objections based
on conscience. However, most of these laws
apply exclusively to abortion.#! In Colo-
rado, legislation protects “policies based
on moral convictions or religious beliefs”
that conflict with the rights of a patient
who has appointed a health care agent.
Although the physician need not comply
with the agent’s demands, notice of any
objection must be given, and the patient
must be transferred. The patient cannot
be held hostage to the physician’s beliefs.2
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The statute authorizing living wills al-
so supplies protection for conscience-based
objections. No reason is required for re-
fusal to honor a living will, but the object-
ing physician must find another physi-
cian supportive of the patient’s wishes.
The physician’s refusal to so refer would
constitute unprofessional conduct.*®

A third statute authorizes patients to
execute cardiopulmonary resuscitation
directives that prohibit resuscitation of a
dying patient. Whereas, among other
things, a living will allows futile treat-
ment to be halted, a CPR directive pre-
vents treatment from being started, and
provides no conscience-based exception.*
All of these Colorado statutes prohibit—
without qualification—assisted suicide or
any affirmative steps to end life.%

At the federal level, physicians partici-
pating in federally funded health service
or research programs are protected when
objecting to any treatments based on re-
ligious or moral grounds.*6

Physicians must understand that there
are no wholesale conscience rights. Fed-
eral and state laws provide only finite pro-
tection. Conscientious objection to med-
ical treatment decisions not covered by
specific laws will jeopardize the objector.
Even in the exercise of valid conscience-
based rights, protocols must be followed
to fulfill the needs of patients.

Ascendant Patient Rights

The right of individuals to make their
own medical decisions has been found in
federal law for over a century*’ The drift
of these rulings has been an increasing rec-
ognition of patients’ ability to refuse med-
ical treatment, often as a constitutional
liberty interest.*® Laws protecting moral
objections qualify the right of patient au-
tonomy that has gradually emerged from
the U.S. Supreme Court.

Rochin v. California affirmed the right
to bodily integrity;*® Skinner v. State of
Oklahoma prohibited involuntary steril-
ization;? Griswold v. Connecticut protect-
ed contraception;?! and Roe v. Wade ex-
panded abortion rights, qualified by dis-
tinctions among trimesters.?? The deci-
sion in Cruzan v. Director; Missouri Depart-
ment of Health held that persons have a
limited right to refuse treatment through
a surrogate.’

Courts have often held that patients’
rights are superior to conscientious objec-
tions. For example, in Brownfield v. Dan-
iel Freeman Marina Hospital > a patient
wanted estrogen pregnancy prophylaxis
(a “morning-after pill”) from a Catholic
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hospital. The hospital refused to provide
any information concerning this treat-
ment. The court ruled that the patient’s
“right to control her treatment must pre-
vail over respondent’s moral and religious
convictions.” Although state law protect-
ed the right to refuse to perform an abor-
tion, the court ruled that this did not ap-
ply because the treatment requested con-
stituted pregnancy prevention rather
than abortion. Failure to advise the pa-
tient as to her options exposed the hospi-
tal to medical malpractice damages. How-
ever, none were awarded because the
plaintiff had sued only to enjoin the hos-
pital’s future behavior.

Similarly, in Matter of Patricia Dubreu-
il,% a patient refused blood transfusions
following a Caesarean section, based on
her religious convictions as a Jehovah’s
Witness. The hospital argued that aban-
donment of the patient’s children would
occur if the patient died. The court ruled
there was insufficient proof of abandon-
ment to overcome the strong right to free
exercise of one’s religion.

Even where courts have been reticent
to compel a health care provider to take
action contrary to a conscientious objec-
tion, the courts have upheld the patient’s
right to obtain such action elsewhere. Thus,
in Gray by Gray v. Romeo,* there was con-
sensus that a patient would never recover
from a persistent vegetative state. The
hospital objected to the termination of ar-
tificial feeding as requested by the patient’s
family. The hospital was ordered to termi-
nate feeding or promptly transfer the pa-
tient to a compliant hospital.

Similarly, in Brophy v. New England Si-
nai Hospital, Inc.,’” a wife requested the
termination of artificial feeding for her
husband, who was in a persistent vegeta-
tive state. The court would not order phy-
sicians to terminate treatment “contrary
to their view of their ethical duty towards
their patients,” but ordered the transfer
of the patient.®

In at least one case, a conscience-based
objection was overridden because of a stat-
utory mandate. In The Matter of Baby
K. aVirginia hospital was required, un-
der various laws, to provide treatment to
an anencephalic infant. The court appre-
ciated “the dilemma facing physicians
who are requested to provide treatment
they consider morally and ethically inap-
propriate,” but found no exception in the
controlling statutes.

The Brownfield, Dubreuil, and Gray
courts viewed moral objections with great
deference to the needs of patients. The

Matter of Baby K, although primarily a
futility case, shows that a statutory man-
date takes precedence over general moral
objections. The Brophy court took a con-
ciliatory approach that met the needs of
both patient and physician. In these cas-
es and others,! advance notice to patients
and assistance in meeting their goals
strengthen the health care provider’s abil-
ity successfully to assert his or her own
conscience-based rights.

Privileged Religious
Objections

The Colorado Constitution protects “lib-
erty of conscience” in the context of relig-
ious freedom.®2 Although Colorado courts
have broadly interpreted “religion,” the
courts have not defined this constitution-
al liberty in the medical treatment con-
text. However, other states with similar
constitutional language have restricted
conscientious objections to those based on
religious beliefs—as opposed to ethical or
moral ones.

In Preterm Cleveland v. Voinovich, an
Ohio court ruled that a law requiring phy-
sicians to provide information to women
seeking abortions did not violate the state
constitutional guarantee of the right “to
worship Almighty God.” The court ruled
that the constitutional provision did not
confer a general right of conscience, but
only one based on religious freedom. Be-
cause the law at issue did not infringe on
any explicit religious practice, it was con-
stitutionally valid.®

In Illinois, a nurse relied on a state stat-
ute in asserting that she was wrongfully
terminated after refusing to evict a bed-
ridden patient because she considered
the order personally immoral. The court
in Free v. Holy Cross Hospital® upheld the
termination because the state law pro-
tected objections for reasons of conscience
only when based on religious beliefs. The
court in Doe v. Bridgeton Hospital Associ-
ation, Inc.% reached a similar conclusion
in holding that New Jersey law limited
the right to refuse to perform abortions to
sectarian institutions. Nonsectarian, pri-
vate, not-for-profit hospitals lacked the
same right.

Thus, religious-based rights have re-
ceived greater deference than purely mor-
al or ethical ones. A physician is likely to
be more successful in exercising the right
to conscientiously object if the objection is
religiously grounded rather than based
on moral or ethical values. Only in the case
of abortion is the right to refuse partici-

pation so well-accepted that any objection
is likely to be protected.s”

Potential Financial Liability

Just as financial liability can result when
a physician deviates from good medical
practice and harm to the patient results
so can liability ensue as a result of a con-
scientious objection. Consider a chronic
alcoholic patient with cirrhosis of the liv-
er and in need of a transplant. The pa-
tient’s physician refuses to refer the pa-
tient for a transplant on moral grounds,
and the patient suffers as a result. Alter-
natively, consider the patient discussed
earlier who wants an ultrasound to deter-
mine gender, and intends to abort any fe-
male fetus. The patient’s physician refus-
es to perform the test because of moral ob-
Jjections and does not discover that the pa-
tient suffers from some undiagnosed path-
ology that the ultrasound would have de-
tected.

In both cases, the physician could be fi-
nancially liable for the harm to the patient.
Accordingly, when conscientiously object-
ing, protocols must be meticulously ob-
served regarding referral and transfer to
assure the patient’s needs also will be met.

The intentional nature of a conscience-
based decision also could threaten cover-
age under physicians’ liability insurance.
Many policies exclude coverage for injur-
ies caused by an intentional act of the in-
sured.® As the U.S. District Court for the
District of Colorado has stated, “[clover-
age is excluded when the insured’s act is
intentional and causes harm that reason-
ably could have been expected to flow from
the intentional act.”®

In the case of a conscientious objection,
the physician intends to object to a course
of treatment although the physician has
no intention to harm the patient.” Ac-
cordingly, after a conscientious objection
to treatment that foreseeably harms a pa-
tient, an aggressive insurance carrier
might assert that the intentional objec-
tion to an accepted treatment constitutes
a waiver of coverage. Although the carrier
might be considered to be acting in bad
faith, bad faith denial of insurance cover-
age does occur in Colorado.”

Avoiding Patient
Abandonment

The burden of justifying deviation from
the duty to provide good medical care for
moral reasons rests squarely on the phy-
sician. As in the analogous and better-es-
tablished area where a patient acts against
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medical advice, the physician must care-
fully minimize any negative impact on
the patient and avoid patient abandon-
ment.

The physician can be held responsible
for abandonment if he or she ends treat-
ment of a patient, unless protocols are ob-
served to protect the patient.”> When a
physician decides to terminate treatment,
that decision must be preceded by advance
notice to the patient.” Notice is not an
end in itself, but must be sufficient to al-
low a patient to procure substitute med-
ical care.”™ The patient’s condition and
availability of other resources must be
considered in determining whether the
patient has viable therapeutic alterna-
tives.

For example, in Brandt v. Grubin, a psy-
chiatrist had ceased treating a patient
who later committed suicide. The court
ruled that the psychiatrist was not liable
because there were “specific clinics where
specialized help would be available, and
the patient actually underwent care at
one of these clinics.”’ In Sibert v. Boger, a
physician was ruled not liable for negli-
gence and abandonment of a patient he
had ceased treating, because in his urban
location “medical service could have been
obtained any day.””” Physicians practicing
in some settings, such as the military or
in a rural area, may be foreclosed from ex-
ercising conscience-based rights because
their patients have limited alternatives.

With both conscience-based conflicts
and situations where patients act against
medical advice, ethics and law require sim-
ilar safeguards to protect the welfare of
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patients: informing a patient of all op-
tions, assistance in exercising therapeu-
tic alternatives, and referral to a willing
provider.”® The ability of the patient to find
the desired medical treatment elsewhere,
without being disadvantaged, is the cru-
cial prerequisite, allowing the safe termi-
nation of the physician-patient relation-
ship. If referral and transfer are not fea-
sible, the only prudent course would be to
subordinate any moral objections to the
patient’s therapeutic choices.

Conclusion

No physician should imagine that there
is a general right to conscientiously object
to treating a patient after the physician-
patient relationship has been established.
There is not. Even where there is an ex-
plicit right of conscience, a physician may
still be liable unless he or she carefully
protects the patient from harm. The con-
sequences of a conclusion to the physician-
patient relationship are momentous for
everyone involved.
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